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SLATEMENT OF THE CASE. 


Jn this brief the plaintiffs in error will be re- 
ferred to as the defendants, and the defendant in er- 
ror as the plaintiff, as in the court below. 

As stated by the defendants, this is an action to 
recover certain real and personal property seized un- 
der an attachment in an action to which the plaintiff 
was not a partv, and damages for the attachment 
Which is alleged to be wrongful. The facts are as 
follows: On the second dav of August, 1974, the de- 
fendant Millsap, a Deputy United States Marshal. 
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appointed by and acting under defendant Brenne- 
man, who is United States Marshal fer the Third Ju- 
dicial Division of Alaska, received for execution a 
writ of attachment in a case in the eourt below in 
which Carstens Packing Company, a Corporation, 


was plaintiff and J. A. Fagerberg was defendat, and 
in Whieh the plaintiff sought to recover of defendant 
a judgment mn the sum of more than $6,700.00. About 
one-third of this sum was on a judgment recovered 
by the Carstens Packing Company against J. A. Fag- 
erberg in the Superior Court of King County, Wash- 
ington, and for the remainder for sales of goods, 
wares and merehandise and for money advaneed. 
The complaint in this action appears on page 407 of 
the record, and its outline is thus early stated because 
it is so material as to necessitate its being borne in 
mind at every stage of the argument. 

Defendant Millsap executed this writ of attach- 
ment on the 2nd day of August, 1914, bv attaching a 
merchandise store of J. A. Fagerbereg’s. On the 3rd 
and 4th days of the same month he attached other of 
the property of J. A. Fagerberg, all of such property 
so attached being of the value of about $5,800.00 CR. 
183-184). Later, on the 6th day of August, 1914, 
Millsap, acting under the express instructions of the 
plaintiff in that case, Carstens Packing Company, at- 
tached a large roadhouse, barns, outbuildings, and 
five head of horses in the possession of and claimed 
by the plaintiff H. M. Fagerberg, three of the horses 
having been purchased by him out of bis own funds. 
Regardless of the claim of the plaintiff, the Deputy 
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Marshal Millsap, foreibly éjeeted plaintiff from 
the roadhouse, and took forcible possession of all of 
the property. Outside of the return of defendant 
Millsap to the writ of attachment (R. 236-7) the only 
reeord of the actual manner in which the attachment 
vas made appears on page 45-46-47 of the record, as 


follows 
“Q. When did the next attachment take 
place ? 
A. | Delieve ittwas on the Sth day af An- 
gust. 


Q. Where were vou at the time? 

A. Iwas at the roadhouse working. He 
came up 

Q. Who did? 1, 


A. Maillsap and his deputies—he had three 
deputies with him—and he said he had an attach- 
ment for the whole concern, buildings and horses 
and evervthing; he said they had to go ahead 
and serve an attachment. I said, ° DS & ou know 
what yomare doing?’ *‘Yes,”’ he saxs, “Yl tho.- 
oughly understand what IT am dvirte.”’ ** Wall,” 
Tsavs, ‘‘ I won’t give up possession. vou will have 
to put mesout.’' “‘Well,’’ he Gazs, *°1h Mit 6 
necessary. | will do that,’’ and | savs G@IB-26) 
‘Go ahead and do it,’ and he took me by the 
shoulders and led me out. | told him, also, about 
the bill of sale and his deputies so they could see 
what they were dome papi? and they knew 
what they were doing at the time. 

@. Where were vou at the time ? 

A. | was in the roadhouse. 

- He put vou outside the door ? 

Ife put me outside the door, ves, sir, 

G. Did vou tell him that that property was 
vours ¢ 
A. 1 told tim they belonged to me. 

Q. Where were they at that time ? 
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A. ‘They came in that evening; took them 
down to Breedman’s barn. 

Q. Did vou tell him the horses belonged to 
you? 

A. I did. 

@. In whose possession was all this prop- 
erty at the time the attachment was made? 


A. The possession of the property of the 
roadhouse, that was in my possession; of course, 
I don’t claim any of the stock of goods that were 
shipped in there by my brother or Mr. Carstens. 


Q. What about the horses? 

A. I elaim the horses: the horses were 
mine. 

(). Were they in vour possession at the 
time attachment was made ? 


A. Thev were; yes.”’ 

This is the testimony of the plaintiff but it stands 
absolutely undisputed in the record, and there is no 
doubt that the attachment was made in exactly the 
manner described. It was to recover the possession 
of all this property, or its value, and damages for the 
wrongful attachment, this this action was taken. 

Defendants’ first answer adnntted that the prop- 
erty was in the custody of the plaintiff on August 6, 
1915, the date of the attachment, but denied that he 
had anv right to the possession thereof except as the 
agent or bailee for J. A. Fagerberg, the defendant 
named in the writ of attachment under which the 
property was seized. Later an amended answer was 
filed in which the defendant alleged that the plaintiff 
and J. A. Fagerberge were general partenrs, but 
that at the time of the attachment and of their first 
answer this fact was not known to them. During the 
trial the answer was further amended so as to read 


as it now appears in the record on page 5, ef seq. It 
is only fair to state at this time that all of these an- 
swers were verified by defendant Brenneman, in 
Alaska, and were prepared by attorneys in Alaska 
upon information furnished by the attorneys of the 
yarstens Packing Company, in Seattle. These 
amended answers sought to justify the attachment 
under the theory that the plaintiff and J. A. Fager- 
berg were at all times partners, and therefore, that 
all of such property could be lawfully attached for 
debts owing by such partnership, or by cither part- 
ner individually. 

It mav be well at this time to recite something 
of the antecedent history of the Fagerberes and 
Carstens Packing Company and. its officers. Pre- 
MiOus to the vear 1907, the Nizina Trading Company. 
owned and controlled by the Carstens Paeking Com- 
pany and its President, Thomas Carstens, and one 
Herman Mever, had established a store and had been 
doing business on Chititu Creek in the Nizina mining 
district. Jn the spring or early stmmer of 1907, the 
Pizinen Vrading Company gave a hill of sale to J. A. 
Fagerberg, For all the property and -f. A. Fagerbere 
emploved his brother, the plaintiff here, at a salary 
of $1,500.00 per vear, to take charge of the store Mr. 
Prater, an officer of the Carstens Packing Company, 
states that this change was made for the purpose of 
J.A. Fagerberg’s operating the store, and so as to 
cnange the name of the store in the eves of the pub- 
lie CR. 286-287). HAL Faverberg remained in actie 
al Gharee of the store until the fall of 1970. and from 


that time on it was run by several different persons 
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at intervals, and was closed for a part of the time. 
During the winter of 1910-11 a store and roadhouse 
were erected at Blackburn, near the terminus of the 
Copper River & Northwestern Railway, by J. A. Fa- 
gerberg, but both of the brothers were actually en- 
gaged in working thereon. This place was at first 
conducted by J. A. Fagerberg but was leased to one 
S. O. Breedman on the 16th of November, 1912, at 
$200.00 per month, and remained in possession of 
Breedman until about the Ist of Mareh, 1914. J. A. 
Fagerberg left Alaska in November, 1912, and in 
June, 1913, in the City of Seattle, executed to his 
brother H. M. Fagerberg, the plaintiff, a deed and 
bill of sale, conveying to his brother all of his prop- 
erty in Alaska, meluding the Blackburn roadhouse, 
horses, and all other personal property used in con-: 
nection therewith in satisfaction of Hf. M. Fager- 
bere’s claim against him for wages from 1907 until 
the date of the transfer, and the deed and bill of sale 
was immediately placed of record in the proper re- 
cording district. In February, 1914, J. A. Fagerberg 
returned to Alaska, and on March 24th leased from 
the plaintiff all of the property in question, under a 
contract to pay to the plaintiff $200.00 per month for 
the Blackburn roadhouse and store, $25.00 per month 
for the Chititu store, and $2.00 per day apiece for teu 
head of horses owned by the plaintiff. This agree- 
ment was by its terms to expire September 231d, but 
the plaintiff testified that the agrccinent really was 
entered into on March 4, thoug!: not reduced to writ- 
ing until March 23, and was to expire on September 
4 (R. 145). But between the 2nd and the 6th day of 
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August, 1914, all of the property clainied by both I. 
M. Fagerbere and J. A. Fagerberg was attached un- 
der a writ of attachment in the action of Carstens 
Packing Company against J. A. Fagerbere, as before 
recited. 

The testimony on the question of partnership 
was conflicting. Carstens testified in one place that 
J. A. Fagerberg told him of a partnership existing 
between himself and his brother. Prater ‘wider- 
stood’’ there was a partnership. Both J. A. and UI. 
M. Fagerberg denied that they were partners, though 
they might have permitted themselves to be known 
as such. 


ARGUMENT. 


since the defendants have chosen to consider all 
of the assignments of error together, we shall do the 
sanie, and content ourselves with argument upon the 
two main questions on which they have based their 
assigninents of error, viz., the question of partner- 
ship between J. A. and H. M. Fagerberg, and the 
question of damages found in favor of the plaintiff 
in the sum of $4725.00 and reduced by the court te 
$3,000.00, on account of the wrongful attachment. 
We shall later advert briefly to each assigument of 
error separately. 

Counsel for the plaintiff are still somewhat at a 
loss to understand, either, how an action ean be main- 
tained against partners upon a joinder of individual 
and firm obligations, or, how partnership property 
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ean be validly levied upon, as was attempted in this 
ease under the theory of defendants, upon a writ of 
attachment issued in an action against one partner, 
for the firm’s, and for such partner’s individual obh- 
gations Jomed. We have always supposed it a prin- 
ciple of elementary law that partnership obligations 
are Jomnt, and not joint and several, in the absence of 
an express statute, and that an action against one 
partner for the firm obligations cannot withstand a 
plea in abatement. The leading case on the subject 
is Mason us. Kldred 73 U.S. 231, where the question 
is thoroughly discussed, and the doctrine announced 
therein is so well settled that we shall not quote any 
of the language to this Court. 

But under the theory on which this case was 
tried that question is not verv material, except as 
showing the desire of the Carstens Packing Com- 
pany to grab everything in sight regardless of owner- 
ship, for the plaintiff denies that he was at any time 
a partner of any kind of J. A. Fagerberg, and alleges 
that the property for which he brought this action 
was his individual property to which J. A. Fagerberg 
had no manner of claim or interest at the date of the 
attachment. Therefore, the first question to be de- 
termined is whether the verdict of the Jury and its 
special finding that the plaintiff and J. A. Fagerberg 
were never partners is based upon sufficient evidence. 
On this question the only direct and positive testi- 
mony is that of the plaintiff and J. A. Fagerberg, and 
each denies in positive terms that any such partner- 
ship existed at any time. 

Tn this connection, it was proven, and not dented 
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by the plaintiff, that the plaintiff permitted himself 
to be held out as a partner of J. A. Fagerberg, by 
means of billheads contamng the iscription ‘t Fa- 
everberg Brothers,’ and otherwise. And we fully ree- 
ognize the rule that, where one is not actually a mem- 
ber of a partnership, but holds himself out, or per- 
mits himself to be held out as such, he is estopped 
to deny the partnership as to one who advances credit 
to the fim cn the strength of the supposed relation, 
or to one who deals with such supposed firm with no 
knowledge that such person is in reality a partner. 
no in this case if Carstens Packing Company dealt 
with J. A. and H. M. Fagerbere, believing that they 
were partners and that their property was partner- 
shi» property, then it matters not if they really were 
not partners. Each is estopped to deny it by his own 
eonduet, whether mtended or the result of careless- 
ness. But this doetrine of estoppel dees not extend 
to one who knows the real velations of the parties, 
omg knows that they are in reality not partners, al- 
though for convemence, or through carclessness. one 
permits himself to be held out as a partner of an- 
other. There is no reason then to invoke the doctrine 
of estoppel, as no one is deceived by such holding out 
Geube individual as a partiucr. Gounsel For Te de- 
fendants did not deny this proposition of law in the 
court below, but on page 4 of their brief they state 
that it raises a quasi-estoppel. That it does not raise 
anestoppel of any kind is amply proved by the fol- 


lowing Case: 


10 


Thom AON us. Hirst National Bank of Toledo, 
il U. S..829-28.1, de ov7, 
in which the Court said: 


‘“The Court was requested to instruct the 
jury that if Thompson was not in fact a member 
of the partnership, the plaintiff could not re- 
cover against him, unless it appeared from the 
testimony that he had knowingly permitted him- 
self to be held out as a partner, and that the 
plaintiff had knowledge thereof during its tran- 
sactions with the partnership. The Court de- 
clined to give this instruction ; and instead there- 
of instructed the sHilditaaigeges oIcL substance, Chiat oa 
Thompson permitted himself to be held out to the 
world as a partner, by advertisements and other- 
wise, as shown bv the evidence, and to be intro- 
duced to other persons as a partner, the plaintiff 
was entitled to the beneft of the fact that he was 
so held out, and he was estopped to deny his lia- 
bilitv as a partner, although the plaintiff did not 
know that he was so held out and did not rely on 
him for the payment of the plaintiff’s debt or 
give credit to him, in whole or in part. 


This Court is of the opinion that the Ciremt 
Court erred, in the instructions to the jury and 
in the refusal to give the instructions requested. 


A per son who is not in fact a partner, who 
has no interest in the business of the partnership 
and does not share in its profits and is sought to 
be charged for its debts because of having held 
himself out or permitted himself to be held out. 
as a partner, cannot be made liable upon con- 
tracts of the partnership, except with those who 
have contracted with the partnership upon the 
faith of such holding out. In such case, the only 
eround of charging “him as a partner is, that by 
his conduct in holding himself out as a partner 
he has induced persons dealing with the partner- 
ship to believe him to be a partner, and, by rea- 
son of such belief, to give credit to the partner- 
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ship. As his hability rests solely upon the ground 
that he cannot be permitted to deny a participa- 
tion which, though not existing in fact, he has 
asserted or permitted to appear to exist, there is 
no reason why a creditor of the partnership, who 
has neither known of nor acted upon the asser- 
tion or permission, should hold as a partner one 
who never was in fact and whom he never under- 
stood or supposed to be a partner, at the time of 
dealing with and giving eredit to the partner- 
ship. 


There mav be cases in which the holding out 

has been pubhe and so long continued that the 
jury may infer that one dealing with the part- 
nership knew it and rehed upon it, without di- 
rect testimony to that effect. But the question 
whether the plaintiff was induced to change his 
position by aets done by the defendant or by his 
authority is, as in other eases of estoppel mn pats 
a question of fact for the jury, and not of law for 
the Court. The nature and amount of evidence 
requisite to satisfy the Jurv may vary according 
to elrcumstances. But the rule of law is always 
the same; that one who had no knowledge or be- 
lief that the defendant was held out as a partner 
and did nothing on the faith of such knowledge 
or belief, cannot charge him with habilityv as a 
partner 1f he was not a partner im faet.”’ 
Tn 30 Cve. 394, the rule is stated clearly: 
“But the rule now generally recognized is that, 
although one holds himself out or permits him- 
self to be held out as the partner of another that 
does not make him so in fact or render him hable 
as such, except as to those who are misled such 
holding out and who have extended credit on the 
streneth of the supposed relation.” 

This doctrine is universally reeognized and has 
been annowmece im substantially the same language 
in the following cases: 

Downie vs. Savage CWesh.), 129 Par. VOM. 
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Bowen vs. Epperson (Mo.), 118 8. W. 529. 

Steele vs. Michigan Buggy Co. (Ind.), 95 N. 
B., 435. 

Wapster ws. Clark (Wa. ) #16 Sox 601. 

Seabury «rs. Bolles CN. J.), 16 Atl, 54. 


and a host of others. 


Now let us see what evidence there is in the ree- 
ord as to the partnership or absence of a partnership. 
The plaintiff positively denies it. Near the end of 


his cross examination appears the following question 
and answer: 


“Q. You stand then on vour proposition, 
that at no time vou were a partner of Al. Fager- 
berg ? 

A. I certainly do.’ CR. 140.) 

and the whole record of the testimony of both the 
plaintiff and J. A. Fagerberg is filled with skillful 
cndeavors on the part of the counsel for the defen- 
dants to wring from them an admission that they 
were partners, but with no success. (CR. 194-195.) 
But there is in the record (Page 34) a lease of the 
whole Blackburn property to 8. O. Breedinan, and at- 
tached to it an assigninent of the rents to S. Bhim 
& Company, to be applied on the mortgage held by s. 
Blum & Company on the property in question. It is 
dated the 16th day of November, 1912, and is exe- 
cuted by J. A. Fagerberg alone. Therefore on the 
question of the general knowledge of a partnership, 
or rather, on the knowledge by the persons with 
whom they deal of the real relations of J. A. Fager= 
berg and H. M. Fagerberg, this instrument is almost 
conclusive. It shows positively that the men with 
whom J. A. Fagerberg did business were aware of 
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the real relations of himself and H. AI. Fagerbere 
and goes far to negative the theory of the defendants 
that thev were partners. At that time, according to 
the testimony of the plaintiff there was still about 
$2,600.00 due to S. Bhim & Company on the mort- 


vage which it held on the property. It is true that 
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the plaintiff signed the mortgage to S. Blum & Com- 


pany but he testified, and his testimony is not con- 
tradicted although the defendants might have called 
as a witness cither Mr. Blum or Mr. Brock, either of 
whom would have been free from a suspicion of bias, 
that he signed the mortgage at the express request of 
Mia. Broek, who was the agent of S. Blum & Company 
(R. 194). This was before the exeeution of the lease, 
aid apparently at that later date, both S. Blum & 
Company, the mortgagee under the mortgage, and S. 
O. Bieedman. the lessee under the lease, were satis- 
fel with a lease from J. A. Fagerberg, recognizing 
him as the sole owner of the property. and we imay 
justly conclude that business men in transactions of 
the importance of this kind and involving such c¢on- 
siderable amounts of money would be sure to have all 
parties claiming any interest mm the property sign an 
instrmment of this character. 

Another picee of evidence showing that there 
mas ho partnership are the notes giveh By Wietor 
Gilson to |.'A. Faeerberg, ant net to the alleged firm 
of ** Fagerbere Bros.’’, for goods sold to Olson out of 
the Chititu store. Three promissory notes given to 
J.A. Fagerbere by Olson on this account were iitye: 


duced in evidence CR. 288), but they were omitted 
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from the reeord for the sake of brevity by stipula- 
tion as shown on page 438 thereof, as follows: 

“Tt is agreed that Plaintiff’s Exhibit ‘G’ 
consists of three promissory notes given by Vic- 
tor Olson, pavable to J. A. Fagerberg, dated 
July 8, 1909, for the aggregate sum of $719.20, 
due in 120 days, six months and one year re- 


spectively, and that this statement be incorpo- 


rated in the bill of exceptions in len of said ex- 
lng lomltbs 


Now let us see what the knowledge of the Cars- 
tens Packing Company was as to the real relations of 
H. M. and J. A. Fagerberg. Carstens testified that 
he had been informed by J. A. Fagerberg himself 
that the two brothers were partners in their business 
in Alaska. Now, if the Carstens Packing Company, 
or Thomas Carstens, had such full amd absolute 
knowledge at all times that the plaintiff and H. M. 
Fagerberg were partners, it is strange that they did 
not impart some of such information to their attor- 
nevs. Mr. Ritchie, one of the attorneys for the Com- 
pany in its suit against J. A. Fagerberg, and one of 
the attorneys for the defendants here, explains how 
the mistake came to be made (CR. 246-256). We do 
not doubt Mr. Ritchie’s testimony, and he testifies on 
page 2595 of the record, that. it is his opinion that the 
answer was drawn by Mr. Thomas R. Lyons, one of 
the attorneys for the defendants, after consultation 
with Mr. C. F. Wilt, another of the attorneys, and 
both attorneys for Carstens Packing Company. Mr. 
Carstens (page 331 of the record) testifies that Mr. 
Wilt has been the attorney for Carstens Packing 

Jompany for two vears, and that being such attorney 
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is his only business. Mar. Ritchie believes that the 
first amended answer was drawn by Mr. Lyons after 
consultation with Myr. Wilt. It appears from the 
reeord that My. Wilt was in Alaska in the vear 1914, 
shortly before or at the time the suit against J. A. 
Fagerbere was started (R. 331). It is, therefore, 
strange that Mr. Wilt should state in an amended 
answer prepared under his direction that the Cars- 
tens Packing Company (the real defendant here), 
did not know at the time of the institution of the suit 
against J. A. Fagerberg that he and H. M. Fagerberge 
were general partners. We call the Court’s attention 
to the following lines from the fourth paragraph of 
the amended answer of defendants, as follows: 


“That said action of the Carstens Packing Com- 
‘pany against J. A. Fagerbureg was filed by kK. E. 
= Ritchie, one of the attorneys. “for plaintiff therein. 
without full information regarding the same from 
said Carstens Packing Company ; that said Ritchic 
drew and verified the complaint upon the facts as 
they had been hurriedly communicated to him, and 
he was not aware that H. M. Fagerburge was a 
partner of J. A. Fagerberg in all dealings of said 
* J. A. Fagerbere with the Carstens Packing Com- 
pany; that when the amended answer was filed by 
said Ritchie in this cause, setting up that said 
Carstens Packing Company had learned since the 
filing of said company’s case against J. A. Fager- 
“bere that J. A. Faverbere and Fl. ML. Pagerbere 
were partners the same was done on information 
written to said Ritchie by a Scattle attorney of said 
‘Carstens Packing Company.” Citalies are ours. ) 


es 


[It is true that several answers do not appear 
word for word in the transeript, they were purposely 


omitted so as to make a smaller record. The sub. 
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stance appears, however, from the fourth paragraph 
of the amended answer a part of which is quoted 
above, and is found on pages 8 and 9 of the record. 
In Mr. Ritehie’s cross-examination the matter is 
gone into quite extensively, and it is clear from that 
just what was pleaded in these different answers. as 
follows: CR. 254) CR. 277-278). 


‘*@. Who drew the original amended an- 
swer which was filed in the case now on trial? 

A. I did. 

(. In the first answer vou claim that the 
property is the property of the firm of Fager- 
berg Brothers, comprising J. A. Fagerberg and 
H. MM. Fagerbere, do vou not? 

A. ‘That is true. 

MQ. Now, the purposes of this cross-exami- 
nation go further than the testimony just of- 
fered in reply to the allegations 1n that amended 
answer that Judge Lyons of Seattle sent up to 
vou. Did he not have an allegation in that an- 
swer that he did not know of the alleged co-part- 
nership between the Fagerberg Brothers at the 
time of bringing the suit of the Carstens Paek- 
ing Company against J. A. Fagerbere ? 

A. fam not sure but there was probably 
something like th ified the answer im 
several particulars.” Clestimony of KE. E. 
Ritchie for defendant—Reealled). CR. 277-278). 

Kk. K. RITCHIE—(CRecealled) (By Jvpcr 
Lyons) 

‘*Q. When vou left the witness stand yes- 
terday the understanding was that vou were to 
produce any written instructions vou had from 
either Mr. Wilt or Mr. Bunnell concerning the 
bringing of this suit entitled Carstens P: acking 

Jommpnav agaist J. A. Fagerberg. [I will ask 
you if vou have any of tiie letters and if so, 
produce them. 

A. Yes, 1 found a letter written to me by 
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Mr. Bunnei at Cordova. This is a long letter of 
five or six pages and there are some private mat- 
ters in it, strictly confidential, on our side of the 
ease, and on every page and [ couldn’t introduce 
that letter. 


MR. DONOHOE. We have no desire that 
anv part of the letter be mtroduced but if the 
letter is introduced, we want a chance to see that 
it Comers ewery Purtion ot this suit, 


THE COURT. What is the purpose of the 
letter at all, what differenee does it make ? 


MR. DONOHOE. J don’t know that it 
makes anv material difference, but the question 
came up: there is a contradiction in the two an- 
swers filed by the defendant in this case. In the 
first instance they alleged that when this prop- 
erty was attached, if was in the possession of J. 
A. Fagerbere, and H. M. Fagerberg if in posses- 
sion of it was there as the agent or emplove of JJ. 
A. Faverberg; in the second amended answer 
thev allege it was partnership property and that 
the Carstens Packing Company had no know!l- 
edee of the existence of the alleged co-partner- 
gmp between J. A. and El. M. Paecerber® mitt 
after they filed the suit and had the writ of at- 
tachment issued. Now, Mr. Ritelne went on the 
stand vesterday and explained how that allega- 
tion came in that amended answer and said. | 
believe, that he was instructed by Mr. Wilt te 
(290-232) bring the suit acaimst Fagerberg 
Brothers, but contrary to those instructions, he 
thought it safer to bring if against Jd. &. Fager- 
bere and that accounted for the way the suit was 
brought.” 

Also the following from the testimony of Thom- 

We Carstens: (RR. 3382). 
‘OT see the Carstens Packing Company 
has file! an amen tment to its answer mi the case 
of iL AL. FA@etbere . ‘the Linitedl states bar- 
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shal of the Third Division, in substanee as fol- 
lows: That at the tine of the commencement of 
said action of Carstens Packing Company vs. J. 
A. Fagerberg, the plaintiff in said action was not 
aware that the plaintiff herein, H. M. Fagerberg 
and J. A. Fagerberg, were partners. How do vou 
explain that in vour answer, that vou did not 
know they were partners up to July 31, 1914? 

A. I know I told Mr. Wilt to bring suit 
against the brothers, as I stated before. I don’t 
know why he sued J. A. alone. Mr. Wilt is not in 
town, he is in the Kast, and J did not know until 
today that the suit was brought in the name of 
J. A. Fagerberg alone.’’ 


It seems quite strange for the counsel for the 
plaintiff that Mr. Wilt, whose sole business was to 
look after the affairs of the Carstens Packing Com- 
pany and who was on the ground shortly before 
bringing the suit against J. A. Fagerbereg, should in- 
struct Mr. Lyons to draw an answer containing the 
allegation that at the date of the bringing of the 
suit against J. A. Fagerberg, and at the date of the 
attachment in question, the Carstens Packing Com- 
pany, of which he was an authorized agent, did not 
know of any alleged partnership relations existing 
between the plaintiff and J. A. Fagerberg. Lf he had 
any such information he kept it to himself and in- 
structed Mr. Ritchie to draw an amended answer al- 
leging want of knowledge of any partnership. Coun- 
sel for the defendants express amazement at the in- 
gvenuousness and trustfulness and general simplicity 
of the plaintiff Fagerberg, but they fail to express 
aly surprise as to the lack of information of their at- 
torney, Ma. Wilt, who undoubtedly knew all of the 
facts of the case as witness the following testimony of 
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the plaintiff CR. 243). 


(Testimony of H. M. Fazerbetre for Plaintiff— 
Recalled) 


“HH. M. FAGERBERG, reealled for further 
redirect examination. 


(Questions by Mr. Dimonn.) 


Q. You stated either vesterday or this 
morning that vou had a short conversation or 
several “short conversations, I have forgotten 
which, with Mr. C. F. Wilt, the attorney for the 
Car stens Packing Company in July, I thimk it 
was, 1914, while he was at Blaekburn? 


A. i did, ves.sir. 
Q. Will vou state whether or not vou told 


him that vou owned the property for which this 
suit is brought? 


a. | certainly did, 
. Did vou show him the bill of sale for 
that property ? 
eee rca 
THE COURT. When was this. what date. 
ae July, 1918." 


Fora thorough understanding of the knowledge 
of the Carstens Packing Company of the relations of 
the plaintiit and J. A. Pagerberg, let us turn to the 
testimony of Thomas Carstens, the President of the 
Company. He testifes that he knew of the partner- 
ship at all times, but that he did all business with -. 
A. Fagerbere. Te carried the account in the name 
of J. A. Fagerberg, he sued J. A. Fagerbere alone in 
Seattle and obtained judgment against him there and 
that he always looked to o A. Fagerbere alone for 
pavment CR. 330-1) CR. 435). 
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“@. During all these vears vou knew that 
J.A. Fagerberg and H. M. Fagerberg were part- 
ners in Alaska? 

A. From what J. A. told me. 

@. Now, notwithstanding that, vou carried 
the account 1n the name of J. A. Fagerberg ? 

A. Yes, sir. 

Q. Notwithstanding that vou sued J. A. 
Fagerberg for an my lebrenire ss that he owed. 
and secured a judgment ? 

mn. Ves, sim 

(). And he did not include H. M. Fagei- 
berg? 


Na NG, 
Q. And vou looked personally to J. A. for 
payment? 


A. Yes, sir. 

Q. And did not look to Fagerbere Broth- 
ers, m advancing this eredit. but, knowime that 
Harrv Fagerberg was connected with J. A. Fa- 
verberg, the hills were made out in the name of 
J. A. Fagerberg, and you did not look to H. M. 
Fagerberg or the alleged (294-276) partnershiy 
for payment but to J. A. Fagerberg? 

A. To J. A. Fagerberg. 


* * Ge * * % ay 


Q. Did vou not know that J. A. Fagerberg 
had executed a bill of sale to H. M. Fagerberg 
the vear previous? 

A. [I aim-not sure that J. A. made a bill of 
sale to his brother of the Chititu store or his 
business. 

Q. Do vou not remember that in the spring 
of 1913 J. A. Faverberg wanted to make a bill of 
sale. of what he termed | the whole works, to Cars- 
tens Packing Company, or to vou? 

ee es: 

Q. Was not the condition of making sueh 
a bill of sale that the Carstens Packing Company 
was to pav the back salary of $4,500.00 to . M. 
Faverbereg ? (296-278). 
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A Mow that T Midweor 

@. What were the conditions that J. A 
Fagerbere offered to make that bill of sale for’ 

A. I do not recollect. [do remember that 
there was some consideration he wanted to make 
his brother, in order to get him to turn it all back. 

@. But when he oifered to deed it te vou or 
the Carstens Packine Company, what were the 
conditions ? 

A. | don’t remember just now, but L re- 
member there was an amount he wanted to pay 
his brother, in order to leave his brother out of 
the transaction and turn the property over to me, 

QM. Now, he was ready to turn the property 
over to vou df vou would pay his brother a cer- 
tam amount of money, is that meht? 

A. Jf believe that is it. 

. And vou ferused? 

A. Lhbelteve I did. 

@. And that is the reason he did not make 
the bill of sale at that time? 

A. It was something that -ame up-—! 
dort remember. 

M. But von remember his making sueh a 
demand ? 

A. I believe there was something lke 
flip.” ? 


Wethus see that at least seven months before the 


indebtedness on which Carstens sued J. A. Fager- 


berg was inenurred he had full knowledge that all the 


property was conveved to the plaintiff. 


Now compare this last testimony of Thomas 


Carstens with that of J. A. Fagerbere of the same 
Incident (CR. 169-170-171) : 


*@. And at the time of arriving at Seattle 
did vou have any conversation with the officers 
of the Carstens Packing Company tn regard te 
the elaim of EL. Mi. Pagerbere For waves ? 

©. ¥ies, sv. 
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@. With whom did you have such conver- 
sation ? 

A. W. H. Prater. 

@. Who was he? 

A. Secretary and Treasurer for the Cars- 
tens Packing Company. 

Q. Just state the conversation vou had 
with W. E. Prater in regard to that matter ? 

A. Itold Mr. Prater the trouble I had 
been having up here and he says, it is the same 
old story, we have always had that up there— 
referring back to the old Myers outfit—and I 
told him what I wanted to do. 

(. What did you tell him you wanted to 
do in regard to H. M. Fagerbere’s account for 
back wages? 

A. I told him I wanted him to take care of 
that and I would give the Carstens Packing Com- 
pany—if he would talke care of H. M. Fager- 
berg’s account, H. M. Fagerberg’s wages, and 
the rest of the habilities, [ would give the Cars- 
tens Packing Company a transfer of the prop- 
erty, all the property I had control of in Alaska. 


@. Is that the same property that appears 
in the bill of sale that vou did give H. M. Fager- 
beté in July, 19132 

A. Yes, sir. (157-140. ) 

Q. What did Mr. Prater sav in regard to 
that ? 

A. He said he wouldn’t have anvthing to 
do with it, I could do just as I liked. 

Did you have any talk about that time 
with anv other officer of the Carstens Packing 
Company ? 

A. No, he wanted me to go over and see 
Tom Carstens about it. 

@. Where did Tom Carstens live? 

A. His office is in Tacoma, the plant. 

Q. Did vou go and see Tom Carstens about 
it? 

Ae i did. 


YO 


ae) 


QM. Did von have any conversation with 
him? 

A. I did. 

@. State the conversation you had with 

Tom Carstens ? 

A. I told Mr. Carstens the proposition as 

I told Mr..Prater. I told him, vou take care of 

Harry’s back wages and look out for the rest 

of the ereditors and I will give vou a transfer 

of the property and will call it quit. 

Q. What did Mr. Carstens say about it? 

A. He said, ‘‘No, I don’t want anything to 
do with it; we will just take our loss and vou can 
do as vou hike.’’ 

What did vou tell him vou were goime 

to do with the property then? _ 

A. [told him when [ went ont that [ would 
ceive Harry the property.” 

The Court will note that My. Carstens in his di- 
rect examination (R. 321) stated that J. A. Fager- 
berg was willing to turn his property over to the lat- 
ter as Fagerbere was having trouble with his wife. 
In his eross-examunation above quoted CR. 333) he 
states that J. A. Fagerberg offered to turn the prop- 
erty over on consideration of his giving something 
to the plaintiff herein, and this last statement abso- 
lutely corresponds with the statement of J. A. Fager- 
berg, just above quoted, of such conversation, that he 
was willing to turn the property over to Carstens if 
the latter would take care of the plaintiff's wage ac- 
count and of the other creditors, and the answer he 
quotes of Thomas Carstens under the ciremustances 
has the ring of truth: ‘No, 1 don't want anything to 
do with it; we will just take our loss and vou can do 
as you like. (R471). Mo. Carstens ou his own testi- 


MwHy as Well as the testimony of J. A. Pagerbeng. 
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was at that time willing to relinquish all rights rather 
than have to pay any more money to the plaintiff or 
any one else. At that time he imphedly admitted the 
‘alidity of the plaintiff’s claim, thus proving that he 
had no thought of claiming a partnership between 
J. A. Fagerberg and the plaintiff. It was only a 
later date, and after the filing of the amended an- 
swer in this case, that it occurred to him to claim 
that the plaintiff and J. A. Fagerberg were geueral 
partners, and thus justify his lawless acts in attach- 
ing the property of the plaintiff under a writ against 
J. A. Fagerberg. 

Mr. Prater also testifies CR. 307) that J. A. Fa- 
gverberg agreed to make a deed and bill of sale of all 
the property in Alaska to Thomas Carstens to liqui- 
date some old indebtedness, and apparently he does 
not remember that the conditions on which the prop- 
eTty was to be given to Mu. Carstens were that NUP 
Carstens was to pay a certaim sum to the plaintiff. 
The sole purpose, according to this witness, and ac- 
cording, likewise, to Mir. Carstens on his direct exam- 
ination, of the transfer of the property to H. M. Fa- 
verberg was to defeat the creditors of J. A. Fager- 
berg. It was only on cross-exanunation that Mi. 
Carstens remembered the one condition with which 
he refused to comply was the payment of a certam 
sui, the amount of which he also fails to remember, 
to the plaintiff. -Elowewer, he is qnite sure thatae 
was not $4,500.00 CR. 333 

We think there can be little doubt in any fair 
mind after reading this testimony that in the sume 
mer of 1913 the Carstens Packing Company and 
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Thomas Carstens were willing to pocket their losses 
in Alaska rather than invest another dollar. That 
they then and at all times knew J. A. Fagerberg and 
H. M. Fagerberge were not partners, and that the 
mlamtitt could swhject the property of .J. A. Fager- 
here to his wage account. 


Before we pass from the question of the alleged 
partnershi» between the plaintiff and J. A. Fager- 
bere and the knowledge that the Carstens people had 
of it we desire to call the Court’s attention to another 
piece of mute evidence in the case tending to support 
the first amended answer of the defendants, whereim 
they allege that at the time of the attachment of the 
property and at the time of the bringing of the suit 
agvainst J. A. Fagerberg in 1914, thev had no know!l- 
edee that the brothers were partners, and that is the 
proof of claim filed in the bankruptey court in the 
hankruvtey of J. A. Fagerbere CR. 245). Pt will he 
noted that in the whole claim there is no mention of 
a partnership or of any partnership ability. The 
claim is made against J. A. Fagerberg alone. This 
was sworn to by Thomas Carstens on the 7th day of 
October, 1914, a date some considerable time after 
the time of the attachment. Counsel for the defen- 
dants sav that since both the Fagerbergs owed the 
sum therein named, therefore each owed it. and it 
was no admission concerning the partnership to fle 
a ¢laim in bankruptcy against J. A. Fagerberg alone, 
[It seems strange that Carstens should allege in this 
claim, if he at all times thought the brothers were 


partners, that the claim was for goods, wares and 
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merchandise converted by the bankrupt J. A. Fager- 
berg to his own use, and make no mention of the al- 
leged partnership. This is in line with his practice 
of charging everything on his books to J. A. Fager- 
berg, looking to J. A. Fagerberg alone for payment 
(R. 330), bringing suit and recovering judgment 
against J. A. Fagerberg alone in Seattle, bringing 
suit against the same individual in Alaska, and not 
against anv alleged partnership, and his testimony 
that the reason J. A. Fagerberg would not make the 
transfer of the property to him was because he would 
not put up monev to pay the plaintiff his account. So 
much for the partnership, and the knowledge that the 
Carstens Packing Company had of it. We think it 
quite clear from the testimony of the plaintiff and 
J. A. Fagerberg, from the documentary evidence in 
the case and from the pleadings and from the admis- 
sion of Thomas Carstens himself, not only that the 
plaintiff and his brother were not partners, but that 
Carstens Packing Company and Thomas Carstens at 
all times knew that they were not partners, and 
therefore that no estoppel is raised against plaintiff 
under the doctrine of Thompson us. First National 
Bank of Toledo, supra, to deny the partnership. 
There is a passage in the testimony of Thomas 
Carstens which somewhat strains the credulity of 
counsel for the plaintiff to believe. Mz. Carstens 
testifies that shortly before J. A. Fagerberg left for 
Alaska in the spring of 1914, he positively refused to 
let Fagerberg have any credit of any kind except 
about $200.00 worth of meats, but that afterwards 
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Fagerberg drew upon him for $1500.00, which he 
paid, and that he later advanced about $2800.00 
worth of supplies of various kinds, a total of about 
$4300.00 (CR. 327-328). It seems to us much more 
hkelv that the storv of J. A. Fagerberg is true, that 
he went to Alaska in the spring of 1914 with a gen- 
eral understanding with Carstens that he was to ob- 
tain the property in question from the plaintiff, and 
that Carstens would stand behind him in his venture, 
in order to reap the profit then obtainable in the 
roadhouse and merchandise and general freighting 
business on account of the reported Shushanna 
stiike CR. 172-3-4). 

i Did vou shortly after that have any 
other or further conversation with Tom Cars- 
tens, the President of the Carstens Packing 
Company ? 

me ates. sim: F cid. 

Q. When? 

A. ILwas away out of the. city, and they 
started to hunt me up and then they sent for me 
and I came back from Everett and Prater and 
myself and Custer went to Tacoma and we had 
a conversation then and they wanted me to go 
back to Alaska on account of the Shushanna 
strike. 

QM. Whom did vou have the conversation 
with when vou went to Tacoma ? 

A. Mr. Carstens. 

Q. Was Mir. Prater present? 

A. Yes, sir. 

@. Did Mr. Carstens state to vou at that 
time why he sent for vou? 

A. Yes, he stated the Shushanna strike is 
now on and it looks as if we would be able to do 
something with that. and [ want von te go up 
there and get the property back from Harry anil 
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see if vou can do something with it and get our 
money back out of it. 

@. Did he state why he thought there was 
a chance to get the money (159- -142) 2 

A. Because of the Shushanna stampede— 
he was very much excited about it that time. 

(). When did the news reach Seattle about 
the Shushanna strike? 

A. Along about the 20th of July, I judge, 
1913. 

@. Just describe to the jurv the location of 
the Shushanna mining district, with reference to 
the Blackburn roadhouse—what advantages 
there are to the roadhouse ? 

A. The Blackburn roadhouse is situated at 
the end of the Copper River and Northwestern 
Railroad. It isa distributing point for the head 
of the White, Chitina, Nizina, and all the tribu- 
tarv country ; it is the natural gateway, the same 
as Valdez is to the Copper River country: and 
that was my argument with the company in put- 
ting in the Blackburn place. 

Q. Then, as I understand vou. people -go- 
ing to the Shushanna, get off the Cooper River 
Railroad at Blackburn or MeCarthy ? 

An Wesocre 

(), And itis a case of mushme from there 
Into the Shushanna ? 

A “S6qs,.si- 

Q. Now, what kind of a proposition, if any, 
did Mr. Thomas Carstens make to vou in that 
conversation early in August, 19138, in which he 
wanted vou to come back up here and get Harry 
Fagerberg to transfer the property back to vou 
or to him? 

A. ‘** Well,” he says, ** You go up there and 
vet the property back and I will give Vou any- 
thing vou want.”’ He went so far as to pay my 
transportation,— ‘and [ will take care of all 
vowmback alifions.’’ cic, i sl wonle soo Sag 
straighten it out; he savs, “You are the only One 
who can straighte H 16 out.” 
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. Was anything said in that conversation 
about H. M. Fagverbere’s back waves, or what 
interest he should have (160-143) ? 

A. Well. there was nothing definite said 
at that verv time except do the best vou can—he 
alwavs did—and T demanded a letter from him 
elving me instruetions what to do.”’ 


Now, on the question of veracity it seems to us 
that the preponderenee of the mute testimony in the 
ease is in the favor of the plaintiff, and it seems more 
hkelv that the allegation of the first amended answer 
of the defendants is true.—that is, that the Carstens 
Packing Company and its officers did not know at the 
time of the bringing of the suit against J. A. Fager- 
here that he and the plaintiff had ever been held out 
in any manner as partners, but that afterwards learn- 
ing of it they deemed it an unparalleled opportunity 
to take advantage of the ignorance of plaintiff and to 
take all of the property for which he had labored so 
many vears. Truly, some people can bear with equa- 
mimity the misfortunes of their friends. 

And right here it may be well to advert for a mo- 
ment to the general business relations of the Carstens 
outfit and the plaintiff and J. A. Pagerbere. It ap- 
pears in the record that an inventory was taken im 
1907 of the stock of merchandise belonging to the Old 
Nizina Trading Company, or to Thomas Carstens. 
and that the same inventoried, at the prices then 
charged, about #80,000.00 (R. 137), and a part of the 
cross-examiination of both the plaintiff and J. 4. Pa- 
Serphere was taken up with the Question of 
what disposition was made oof this considerable 
amount of property. But the plaintiff testined that 
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these prices were reduced all through about 33 1-8 
per cent CR. 142). This would leave about $20,000.00. 
About $10,000.00 worth of merchandise was actually 


sold between 1907 and 1910, but of this $10,000.00 a 
good part consisted of new goods which were taken 
in by J. A. Fagerberg during these vears, as he put 
in the store between 1907 and 1910 about $6,600.00 
worth of merchandise (R. 159-160). A large part of 
the merehandise was thrown away, having become 
unsalable with age, particularly the groceries and 
meats (R. 142-143), and the remainder was still there 
at the time of the trial of the cause, except for quite 
a large amount which was given out on grubstakes 
under the directions and with the approval of Mr. 
Carstens (R. 162). We think that this testimony 
shows that this property was fairly used bv J. A. Fa- 
verberg for the purposes and disposed im the manner 
testified to, and that the Carstens Packing Company 
were like so many others in Alaska, taking great 
chances of loss in the hope of great profits, and reap- 
eda loss only on account of conditions over which no 
human being had control. 


Defendants also express suprise that all this val- 
uable property was to be sold for $7,000.00 by the 
plaintiff, a sum less than the rentals for a year, as- 
suming that it could be leased for an entire year at 
the prices named in the lease of March 23, 1914. in 
the first place, we deem that the court will take judi- 
cial notice that property values in Alaska, except in 
a very few places, are much more highly speculative 
than in the United States proper. The plaintiff also 


explained why he was willing to take this sum for the 
property CR. 145). 


“Q@. At the time vou made this lease to him 
as vou have testified, vou expected that it would 
last only a short time? 

A, IL didn’t expect it would last over two 
months at the verv most. 

Why was it that this property that was 
worth about $10,000.00, why were vou willing to 
sell for $7,000.00 2 

A. I was willing because | wanted to go 
outside. Ihada proposition from my father. He 
has considerable real estate around Seattle, and 
he said if [I could get a little cash money and 
eome out there, he would hack me outside, and 
I wanted to get ont and let Al and Carstens c¢on- 
duct it themselves (R. 145). 


* ag * % % % 


@. What IL am getting at is— vou owned 
this roadhouse and everything in it was a very 
profitable business, and vou owned the horses. 
and you figured out vou could make good money 
—a good many hundred dollars per mouth from 
them—and vet vou leased evervthine to Al Fa- 
gerberg and turned in and worked for him for 
$100.00 per month according to this agreement ? 

Hy. €s, sik. 

Q. Was that getting out of the country ? 

ie , No, sir. 

@. Why did vou do that? 

. In the first place that was only sup- 
posed to run for about a mouth before the incor- 
poration was to be perfected, and that was to be 
firmed over th them; that was nok te be aan Fur 
anv length of time; that was the understanding 
when L turned that over te hun and they were to 
o» abead. gnc axe this thime, i Tah. awry 
brothey telerraphed for a tian to Garstens and 
they (88-71) sent him up, but they didi’t sem] 
the man he wanted; he was fo get ont and perfect 
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the organization before I turned it over to him; 
I was to turn it over to him after the incorpora- 
tion’’ (R. 938-94), 


Remembering then the speculative value of the 
property, it is not so strange that the plaintiff would 
rather feel $7,000.000 in real money in his hands than 
keep the property with all the labor entailed in mak- 
ing it a paying proposition. Most people do not care 
to live in Alaska all their lives, even though the living 
here may be made profitable by means of hard labor. 

In all the various ramifications of the business 
of J. A. Fagerberg, Carstens Packing Company, 
Thomas Carstens, and such connection as the plain- 
tiff had with them, it is to be borne in mind that the 
plaintiff and J. A. Fagerberg are brothers, and there- 
fore that the degree of trust Imposed by the plaintiff 
in his older brother is not so surprising in view of 
such relationship. A confidence which night be sus- 
picious if testified to as existing between otners, is the 
natural and ordinary thing between men bound by 
such ties of close relationship. Note tne following 
testimony of the plaintiff CR. 139). 

(. Do you wish to be understood as saying, 
when you had at least (128-111) that amount due 
you as wages, you turned it over to Al who had 
hever paid you anything but your board, and 
went to work for him in the loggmg camp and 
building a roadhouse, still went to work for him 
and gave him back the $3,800.00? 

A. JL looked at it in this light: he came at it 
in this way and perhaps you can understand 
things. He says, ‘‘ I put vou in here,’’ at the time 
we had a kind of a rumpus— You were broke,” 
he says, *‘and | put vou in here and gave you a 
chance to make this money, and now’’ he savs, 


“when vou have made this money and there is a 
chance to make moneyv—this has been a_ losing 
proposition,’’? he says to me— you draw ont, 
take vour money,’’ he says, “‘and leave me in the 
lurch with Carstens and the whole thing on mv 
hands—vou take vour money and go off.”? When 
aman comes at vou that way, what are vou going 


to do?” 


This passage 1s not only illuminating, but we 
submit that it bears the stamp of truth on its face. It 
is entirely characteristic of that class of men, so plen- 
tiful in the North, where generosity outruns their 
reason and whose chief characteristic is a fervent and 
unfounded expectation of sudden and great riches. 

Also note the following from the testimony of J. 
A. Fagerberg (R. 194). 
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. Did you concede at that time that the 
$3,800 was due him? 

A. Yes, sir: I conceded that the $3,800 was 
due him; I concluded the 83,800 was due the boy 
and f think a little more. 

Q. How did vou persnade him to eve it up 
to vou? 

A. I said to hin, *Lgeut vou m bere and, 
am up against it on the proposition.” but IT told 
him the advantages of the thing. and the points 
oi the areument, and 1 said. ‘the property ts 
worth it: any time I fall down vou have the house 
oo: when I put in the house——veu can't lose any 

Wav, even if the Carstcus Pac king Company 
give vou the dirty end of it.” 


Moreover. it is only reasonable to assume that 
the plaintiff may well have beheved he was safe so 
long as the property was in existence and close at 
hand so that it could by proper legal proceedings at 
any time be subjected to his claim for wages 
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Counsel for the defendants observe in their 
brief that it is strange that the plaintiff was willing 
to work for the Carstens Packing Company for se 
long a time since, as plaintiff alleges, the name of 
that Company in Alaska was not good. We aall tire 
Court’s attention to the testimony of Mr. Prater, the 
Secretary and Treasurer of the eompany, who ad- 
mits (R. 286-287) that the Chititn propeity was yviv- 
ed to J. A. Fagerberg, ‘Just for the purpose of him 
‘operating the store, and so as to change the name of 
‘‘the store in the eves of the public.’’ It is strange 
that thev themselves wanted the name of the business 
changed. 


Counsel for the defendants further advert at 
some length on the lease to J. A. Fager- 
berg from H. M. Fagerberg in the month of March, 
1914 (R. 40-41-42), as to the fact that the prcperty, 
at the rate mentioned in the lease would have brought 
in $9,900 per vear. In the first piace we call the 
Court’s attention to the fact that of that sum 600.00 
per mouth, or $7,200.00 per vear was for the ten head 
of horses, which left $2,700.00 per vear for ali the 
other property, not much more than the sam fer 
which the property was leased to Breedman (If. 34) 
and it will be noted that the Chititu store was not in- 
clided in the lease to Breedman. It will be observed 
that this lease was by its terms to run for six mouths. 

Both J. A. Fagerberg and the plaintiff testified 
that the best business was in the Jate summer and 
fall, Counsel’s argument, though extremely plausible 
on its face, will not, under the facts, bear a searching 
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analysis. Assuming, as is stated on page 24 of the 
brief of counsel for the defendants, that there was an 
agreement to lease property which plaintiff claimed 
to be worth $10,000.00 for $9,900.00 per vear, pro- 
vided the lease at the figures named in the lease (R. 
40-41-42) could have been obtained for the whole 
vear, we must remember that the plaintiff valued the 
horses taken in the attachment, five of them at $200 
per head (R. 49). Assuming that the price mention- 
ed represented the value of the remainder of those 
ten horses leased to J. A. Fagerbere, then the value 
of those ten horses would have been $2,000.00. For 
the use of these horses plaintiff was to receive $2.00 
per day per head, or $600.00 per month, and for the 
six months that these horses were leased to J. A. Fa- 
eerherg, at the rate mentioned, they would bring in 
$3.600.00, something more than their value, but not 
at all strange in view of the conditions. when, in the 
midst of a stampede to new gold diggings. horses 
might be worth anv price. and the 82.00 per day 
charged by the plaintiff was never even questioned as 
reasonable. We believe that the Court will take, m 
a manner, judicial notice that the conditions in Alas- 
ka are different than in well-settled and old commu- 
nities, where property values are firmer, and there 
is less wild speculation. Moreover, as sustamime 
the reasonableness of the rent value of horses at 
$2.00 per day the plaintiff testifies that ona previous 
o@easion CR. 128-124) he was obliged to pay ¥3.00 
per dav per horse for mine horses for an entire sun, 
(er Arid wntil Mate in the tall. LPF this vale wes poet 
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reasonable, it seems to us that it devolved on the de- 
fendants to show its unreasonableness by the testi- 
mony of others under no suspieron of bias, but this 
thev never even attempted. 

Now, as to the other property: Deducting from 


the total value of $10.000.00 the sum of $2,000.00, the 
value of the horses, and we have $8,000.00 remain- 
ing, and on this $8.000.00 worth of property the 
plaintiff was, under the terms of his agreement with 
J. A. Fagerberg, to receive $225.00 per month, or 
&2,700.00 per vear, surely not an abnormally large in- 
eome for property valued at $8,000.00, in view of the 
eonditions prevalent in Alaska. and exactlv the same 
rental received for the same property under the lease 
to Breedman. as the Chititu store was not ineluded 
i that lease. To show the speculative nature 
of the valne of the property we mav eite the 
testimony of the plaintiff (R. 130) that Breedman’s 
partner, Chureh, stated that he had cleaned up 
$10,000.00 on the proverty during the time it was 
leased to Breedman between November, 1912, and 
March, 1914. And it appears by the record that the 
plaintiff, hike most other men owning property of 
like nature, was always ready to discount the value 
considerably to get some real money. For mstance, 
in making up the valuations, a price was put upon the 
(hititu store of $2,000.00, which the plaintiff in the 
suinmer of 1914 offered to sell to Carstens for $500.00 
(CR. 146). stating that he could use that sum to better 
advantage. Moreover, the plaintiff in making a 
proposition to sell the property to his brother for 


at 


$7,000.00, was undoubtedly influenced by the ties of 


relationship. 


Let us consider the manner in which the attach- 
ment of the property in question was actually made. 
The plaintiff testifies to the manner thereof on pages 
45, 46 and 47 of the record, and we have quoted it on 
pp. 3 and 4 of this brief. This shows clearly that at the 
time of the attachment the plaintiff was mn actual pos- 
session of the property claiming the same as his own. 
and that he was foreiblv removed from the road- 
house and all of the property was taken from him by 
actual force. The marshal, the defendant Millsap. 
went into the possession of all the property and ex- 
cluded the plaintiff therefrom. We desire in con- 
nection with this undisputed fact to call the Court’s 
attention to the construction put upon our statute 
on attachment by the Supreme Court in the case 
morists. Shoup, 181 U.S. 662, 45 1. ed. VOW. 


That was likewise a suit for damages on account 
of a wrongful attachment, the goods being at the time 
of the attachment in the possession of a person ¢lain- 
ing them as his own, and who was not the defendant 
named in the writ of attachment. In that case as in 
this the marshal, Shoup, forcibly ejected such al- 
leged owner from the building and took possession of 
all the property, and when suit was brought against 
him, alleged that the goods were in reality the prop- 
erty of the defendant named in the writ, and that the 
transfer to the claimant at the date of attachment 
was in fraud of creditors. The Supreme Court held 
this to be no defense, stating that under the attach- 
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ment statute in Alaska (identical with the statute 
now in foree), if property is in the possession of a 
third person who claims it as his own, the only legal 
method of attaching it is by serving on such alleged 
owner a writ of garnishment, and that if the marshal 
takes forcible possession of the property he is a tres- 
passer. In other words, the marshal has no nght to 
determine for himself who is the lawful owner of the 
property, but under the garnishment proceedings the 
claimant has a chance to appear in court and estab- 
lish his title. 


Now, we cite this for two reasons: First, to show 
to the Court that the actions of the defendants in this 
case were absolutely contrary to the law, and any 
plea of partnership, or alleged partnership, was no 
defense in any event to our cause of action. Second, 
to call the court’s attention again to the fact that the 
question of partnership has been decided by the jury 
in expheit terms. The Court will note that at the 
close of the trial the plaintiff moved for a directed 
verdict in his favor CR. 392) on the ground just men- 
tioned—that the claim by the defendant that the 
plaintiff and J. A. Fagerberg were partners and that 
the property attached was partnership property- —-did 
not constitute any defense, basing his motion on the 
case of Marks vs. Shoup, supra. The vecord shows 
that after argument the motion was overruled. In 
this respect the transcript is incorrect, as counsel for 
the plaintiff who tried the case remember very clearly 
that they withdrew the motion in order to have the 
question of partnership, as well as all the other ques- 
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tions in the ease,. determined in the one action, and 
for that reason agreed in submitting to the jury, un- 
der stipulation with the defendants, a request for spe- 
cial findings on the question of partnership. The jury 
found as shown by the following (CR. 418): 


ibe, 

“Was El. MM. Faverberg on the 6th day of 
August, 1914, the sole and lawful owner of the 
property described in the amended complaint, 
that is, the Blaekburn roadhouse, furniture and 
equipment, the barns and outbuildings, and the 
horses, harnesses, sleds, ete, as set forth im 
Pilamtin’s Haxchint °° A,’ attached to the amend- 
ed complaint? 

[Te was. 

jE 

Was there a partnership existing between 

H. M. Fa@erbere and J. A. F averbere at any 


time previous fbi the 6th dav of August, 1914? 
There was not. 


Me 


Should you find that there was such a part- 
nership state when it began and when it ternmi- 
nated (370). 


Dated at Valdez, Alaska, this 13th day of 
May, 1915. 
GEORGE Lacy, 
Foreman - 


We believe that the counsel for the defendants 
will admit that we withdrew the motion fora directed 
verdict and that it was not over-ruled as stated mi the 
Fegord. bf they will not, of tourse, the revortd must 
Stauid as it is awd he taken for true, butin that event 
we submit that, under the decision of Marks rs. 
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Shoup, the ruling of the Court in this respect 
eonstituted reversible error, At all events it is a 


commentary on the general lawlessness of the Cars- 


tens Packing Company, for the Court will remember 
that according to the testimony of J. H. D. Bouse, 
the chief Deputv Marshal (R. 241-242) his office re- 
ceived instruction from the attornevs for Carstens 
Packing Company either to make the attachment, 
or to hold the property if it had already been attach- 
ed, regardless of the claims of the plaintiff. 


There remains now, of the questions seriously 
areued by the defendants, only the matter of dam- 
ages on aceount of the attachment, the counsel for 
the defendants claiming that they should not stand 
as having been based on testimony of speculative 
profits. We have noted the contention of counsel on 
Pave 34 of their brief, where thev state that, as as- 
serted at the trial of the case, the plaintiff is entitled 
to no dainages because had the attachment not been 
made he would have gone on working for $100.00 per 
month,—for how long a time eounsel does not state,— 
and that, therefore, the only thing the plaintiff lost 
by the attachment was the chance of working for 
$100.00 per mouth. In view of the undisputed facts, 
this is manifestly absurd. On the 2nd, 3rd and 4th 
days of August, 1914, the Marshal attached a large 
quantity of property belonging to J. A. Fagerberg 
of the value of $5,800.00 CR. 182-184) and to which 
the plaintiff made no sort of claim. 

After this first attachment of property that was 
undisputably J. A. Fagerhere’s, that individual 
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turned over and delivered to the plaintiff all of the 
property which he theretofore had been holding un- 
der the lease of March 24 (R. 40-41-42), and the 
plaintiff held it until August 6, 1914, when it was for- 
eibly taken away from him by the United States 
Marshal under the writ of attachment against J. A. 
Fagerberg. Now, we are not suing on account of the 
first attachment of J. A. Fagerbere’s property, and 
have never laid claim to it. The only attachment of 
which we complain is the attachment of August 6. 
when all of the property claimed by the plaintiff was 
levied upon. Therefore, before the date of the at- 
tachment of which we complain the plaintiff was im 
undisputed possession of the property for which we 
sue, and was running the business as his own, and 
there is nothing in the record to show that, had it not 
been for the attachment of August 6, he would net 
have continued to hold and use it hinself and make 
such profits, or ineur such losses, as night accrue 
therefrom, and if he could prove any profits prevent- 
ed he was certainly entitled to damages in that 
amount. 

As to the amount of damages to which the plain- 
tiff was entitled, it will be noted that the jury brought 
ina verdict for $4725.00, which was reduced by the 
Court to $8000.00, on the motion for a new trial. and 
the plaintiff consented in open court to sueh reduc- 
tion. The order of the Court in this respect is as fol- 
lows (R. 417-418) : 

“The motion of defendants for a new trial 


in the above-entitled cause came ou regularly for 
hearing this 19th dav of May, 1915, the plaintiff 
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being represented by his attorneys, Donohoe & 
Dimond and the defendants by their attorneys, 
Lyons & Ritchie, and the Court having heard the 
said motion, and the arguments of counsel for 
the respective parties, and being fully advised 
in the premises, announced that in_ the 
opinion of the Court, the damages fixed by the 
jury in the verdict of four thousand seven hun- 
dred and twenty-five dollars for the wrongful 
taking and detention of the property deseribed 
in plaintiff’s amended complaint were excessive, 
and that in the opinion of the Court the sum of 
three thousand dollars would be just and equit- 
able as such damages, whereupon, plaintiff an- 
nouneed 1n open court that he was willing to ac- 
cept said sum of three thousand dollars as such 
damages. 


Now, Therefore, It Is Ordered, That said 
motion for a new trial be and the same is hereby 
denied; and it is further ordered that the verdict 
of the Jury as to damages for the wrongful tak- 
ing and detention of the property described in 
the amended complaint im this action, be and the 
same 1s hereby modified by reducing the amount 
thereof from four thousand seven hundred twen- 
tv-five dollars to the sum of three thousand dol- 
lars, and that judgment be entered for plaintiff 
and against defendants and each of them accord- 
ingly. To which order of the Court the defen- 
dants then and there excepted (379). 

Done in open court at Valdez, Alaska, this 
19th dav of May, 1915. 


‘“HRrep M. Brown, Judge.” 


So then we must consider not whether the verdiet 
of the jurv as entered for $4,725.00, but whether the 
judgment of the Court for #3,000.00, as such damages, 
was justified by the oe and if it be found that 
the judgment of $8,000.00 is sustained by the evidence 
then this Court as not be justified in reversing the 


judginent, even if testimony was Improperly adimit- 
ted as to damages which alone would support the ver- 
diet of the jury in the larger sum. And we insist that 
there is plenty of material, competent and proper evi- 


dence in the record to justify that Judgement. 

In the first place, it ts clearly established that the 
Blackburn property, exclusive of the horses. sleds 
and harness and certain other personal equipment, 
was leased to Breedman under a three-vear contract 
for a monthly rental of $200.00 per month, from and 
after November 20, 1912 (hk. 34 et seq.). which lease. 
bv agreement of the parties, was cancelled on or about 
March 1, 1914 CR. 38). a period embracing two win- 
ter seasons, when, by the testimony of the plaintiff 
and J. A. Fagerbereg, and undisputed, the chances of 
making profits were smallest. 


On March 24, 1914, the plaintiff leased the same 
property and some few sleds, harnesses and wagons 
to J. A. Fagerberg for $200.00 per month for a period 
of six months (R. 41). The Court will note that the 
Chititu store was not eluded in the lease to Breed- 
ian or the lease to J. A. Faverbery. and that it is 
not claimed by the plaintiff in this action. nor is it i 
anv wav involved here, and therefore may be disre- 
warded. Here, then, was property that at the date 
of attachment, had been under lease since November 
1 91992, at the monthly rental of $200.00 and we be- 
heve that this fact comes as close as any kind of testi- 
mony on earth could come to establishing the reason- 
able value of the property to plaintiff as the reason- 


able profits prevented on account of the attachment. 
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Now, it appears from the record, both by the testi- 


mony of the plaintiff and by the return of the defen- 
dant Millsap to the writ of attachment, that the prop- 
erty in question was attached on August 6, 1914. and 
that the plaintiff never regained possession of any of 
the property previous to the date of the trial. The 
verdict of the jury at the trial was rendered on May 
13, 1915, and judgment was rendered Mav 21, 1915, 
nine months and fifteen davs after the date of the at- 
tachment. Calculating the usable value of the prop- 
erty at $200.00 per month for that period would give 
exactly $1900.00 as just measure of damages for the 
attachment of the roadhouse and adjacent property 
alone, leaving entirely out of consideration the usable 
value of the horses between the dates mentioned, dur- 
ing which the plaintiff was entirely deprived of their 
use. Now let us see the testimony of plaintiff on the 
question of the value of the horses (R. 57-58-59 ). 
“€). What profits were being made off the 
horses, off each horse, at the time the attachment 
was made? 
A. Practieally three dollars per day. 
Q. How long did that business continue 2 
MR. RITCHIE. Before there are anv more 
questions about the horses, | want him to tell 
what the horses were doing, who was handling 


them, and from what he derived compensation 
for those horses. 

MR. DIMOND. Answer that. 

THE WITNESS. I was handling them 
myself; they were domg a packing business to 
Chititu and Dan Creek. 

Q. What were vou packing over? 

A. General freight and merchandise for 
Kisterly and the Dan Creek Mining Company, 
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and different people over in that section of the 
country. 

Q. How much did vou charge a pound ? 

A. Seven cents, flat rate, to Esterly and the 
Dan Creek Mining Company. 

Q. How much of a pack train were vou 
running at that time ? 

A. Ithink I had eight horses. 

Q. How many men did it take to handle 
them? 

A. Myself, part of the time, once ina while. 
and Henderson. 

A. How many men does it take to run a 
pack train of eight horses (54-387) ? 

A. ‘Two men; one man ¢an do it ona pinch. 

Q. What is vour average per pack horse 
over there ? 

A. 225 pounds. 

How long did it take to make a triv over 
to Chititu and Dan Creek and back ? 

A. She takes three davs. 

Q. In other words, every three days vou 
take eight horses with 225 pounds each, that 
would be 2000 or 1800 pounds, rather, and vou 
sav vou got for that seven cents per pound? 

A. Yes, sir. 

@. That would be $126.00. Now, what. is 
the wages of those two men, what is the ordinary 
rate of wages in there? 

A. $100.00 per month. And, besides. we al- 
wavs pick up more or less packing coming back 
from the creeks that we usually get ten cents a 
pound for, bedding and blankets of the men and 
ferrying men across the river. 

©. he Nizma River has a ferry actress it? 

B. Yess si. 

oe ds ith pad rivet to Tardy 

By Tee ay. 

Q. Did vou have steady packing at the time 
the attachment was made ? 

x. Yes, sir; it wes rertamly steatly parck- 
me; ip ther tic Marchal ee te tive and ot am 
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permission and [ gave my consent,—horses were 
so scarce and they. were so hard up,—I hired the 
horses from the marshal, vou might say, fou $3.00 
per day,—that 1s what Twas to ¢ vet clear of them, 
that money is in the hands of the Marshal at the 
present time. 

Q. That was after the attachment? 

A. That was after the attachment; the 
horses were so searee and it had to be done before 
any arrangements could be made (55-58) with 
other parties to take the packing. Breedman has 
done the packing since, during those months. 
What months do vou refer to? 

August, September and October. 
All of October? 

The biggest part of October. 
Up the 20th, anvway ? 

Yes, up to the 20th, anvway.’ 


Previous to the date of the attachment and dur- 
ing almost the entire spring and summer of the vear 
1914, J. A. Fagerberg had possession of the horses 
as hailee for hire at the rental of $2.00 per dav. Five 


>OPOrO 


horses were attached. This would give a net return 
on them per month of $800.00. Now the plaintiff 
gave full and ample testimony as to the conditions m 
and around Blackburn at the time of the attachment 
and for the remainder of the summer and fall of 
1914, and he stated that after the attachment was 
made horses were so scarce in the country, and the 
packing business was so great, that in order to re- 
heve the congestion he consented that the Marsha! 
let the horses out of his possession for the purpose 
of doing some packing for the Kennecott Company 
at $3.00 per dav apiece CR. 59-61). 


“Q@. Did you have steady packing at the 
time the attachment was mace? 
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A. Yes, sift; it Was cérmtainly steady piek- 
ing; in facet the Marshal came to me and got my 
permission and T gave my consent,—horses were 
so searce and they were so hard up,—lI hired the 
horses from the Marshal, you micht sav. Tor 
$3.00 per davy,—that is what I was to get clear of 
them; that monev is in the hands of the Mar- 
shal at the present time (R. 59). 


* % * ag oS * 


COURT. What were these horses done 
that thev ecouldn’t work the same as thev did 
packing in the summer? 

A. They were tied up in the hands of the 
Marshal. 

@. How did thev heeome untied, so that 
thev were able to do this packing ? 

A. There was a bond nut un by Mt. Sea- 
oraves; Mr. Seagraves stood good for it. the 
Kennecott Mines Company. 

@. Where are the horses now ? 

A. Thev were sold (R. 61). 


Tt appears without anv contradiction from the 
testimony of the plaintiff. and without any objec- 
tion to the introduction of the testimony on the part 
of the opposing counsel that there was steady pack- 
ine to Chititu and Dan Creek at the time of the at- 
tachment, and that such business would have con- 
tinned and did continue until the latter part of Octo- 
Her, 1914. Galeulating, then. for a run of three au 
one-half months of business, which is amply suppert- 
ed by the testimony. between August 6 and October 
20), at $2.00 per dav per horse, the price at which they 
were under bailment to J. A. Fagerbere, wend 
ameonnt to $750.00. But the plaintiff testified that he 
was makine a profit of 83.00 per day per horse and 
that the business wonld int continued and did con 
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tinue until October 20, and this testimony is support: 
ed by the fact that the horses were given bv the Mar- 
shal to the Kennecott Mines Company at the same 


rate. The usable value of the horses at this rate for 
the time mentioned, that is, between August 6 and 
October 20, would give $1125.00, and this sum added 
to the rental value of the roadhouse and adjacent 
property which was valued at $1900.00, would make 
a total of $3025.00. This would not take into consid- 
eration in any manner the possible profits that the 
plaintiff could have made out of any other timber 
eontracts whatsoever, other than the business con- 
tracted for and the reasonable value of the use of the 
veadhouse property for the period which it was de- 
tained from plaintiff under and on aceount of the at- 
tachment, at the same rate at which it had been pre- 
viously rented for nearly two vears. And it 1s not 
improbable that the Court in reducing the damages 
found by the jury in the sum of $4725.00 to $3000.00. 
had in mind the value of the horses and other prop- 
erty as shown by the testimony to which we have just 
called the Court’s attention. They are as certain as 
anv human thing can be; and aside from some extra 
ordinary calamities he would surely, as shown by the 
evidence, have made $3,000.00 out of the use of the 
property in question between the date of the attach- 
ment and the date of the judgement without taking 
into consideration the usable value of the horses after 
October 20, 1914. 


We call the Court's attention to the paragraph 
quoted by counsel for the defendants of the case of 
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Williams vs. Island City, 37 Pac. 49, on page 42 of 
their brief. As it is set out fully there we shall not 
repeat it. But we submit that our evidence fully 


sustains the doctrine therein laid down. ‘* The meas- 


“ure of damages is the average value of the use of 


“the business.”’ Now, it is conclusively proved that 
the average value of the use of the voadhouse from 
November 1, 1912, until August 6, 1914, was $200.00 
per month, and this is ‘‘ascertained and determined 


? 


“by past expertence.’’ Under this doctrine, so far 
as the value of the use of the roadhouse is concerned, 
there can no doubt. Mr. Sedgwick savs that the 
“evidence of actual past profits must he admissi- 
ble.’ The past profits were $200.00 per month. and 
this would make $1900.00 for the period between the 
date of the attachment and the date of Judgment, For 
the roadhouse alone, not reckoning the value of the 
horses. And with the horses the case is almost the 
same for the testimony shows that at the time of the 
attachment the plaintiff was clearing 83.00 per dav 
on each horse (R.57). And that there was sufficient 
business in sight to keep the horses working until 
October 20, 1914. 


Counsel for the defendants show some amaze- 
ment over the fact that the plaintiff and Mis brother 
made no money out of the Dusiness previous fo the 
vear 1914, sinee, as they claimed, there was consid- 
erable money to be made in that vear. but we think 
this is sufficiently and clearly explained by the testi- 
mony of both that on aeeount of the Chisana stam 


pede there was a great rush of business, and the fol 
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lowing from the testimony of the plaintiff under 
cross-examination CR. 124-125) : 


66 


If the freighting business is so profit- 
able up there, how does it happen that vou have- 
n't anything more to show for all these vears vou 
have been working up there? 

A. As I sav, this business is worked up. 
Put in this way, the business is getting to a point 
we put in many vears to work up that busimess 
to that point—it is getting to be where it is 
worth some money and capable of offering some 
money through the efforts of the past—that is 
sifting it down to a fine point. You can realize 
vourself that any business on the start has to be 
worked up to a certain point, before it 1s capable 
to earn that money.’’ 


And under the testimony there can be no ques- 
tion that the best business 1s in the late summer and 
fall, from and after the date of the attachment on 
August 6. 


We have noted carefully, the cases cited to the 
Court on the proper measure of damages, and to one 
of which we have hereinabove adverted. As to the 
ease of Fidelity Company us. Buckt Company, 189 
U.S. 1385-142, we submit nes a is not in point, as the 
Court held that the damages did not arise from the 
attachment alone, but rather from the cancellation of 
a contract with the Bucki Company and the bringing 
of suits against it. Neither is the case of Cincinnati 
Gas Company us. Western Siemens Company, 152 tu. 
S. 200, applicable, as a cursory examination of it will 
show, as the damages claimed there were on account 
of a breach of contract, as is the case with Howard vs. 
Stittwell & Bierce Mfg. Co., 139 U.S. 199-206. “Phese 
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last two cases denied the admission of testimony as 

to profits prevented as a measure of damages, not 

alone on the ground that such damages under the 
testimony offered in each case was speculative but 

““(2) because such loss of profits is ordi- 

narily remote, and not the direct and immediate 

result of the non-fulfillment of the contract: 

(3) and because most frequently the engage- 

ment to pay such loss of profits, in ease of de- 

fault in the performance, is not a part of the 


contract itself, nor can it be implied from its na- 
ture and terms.’’ 


Howard vs. Stillwell & Bierce Mfq. Co., supra. 

We submit that in the case at bar the profits pre- 
vented by the attachment were not remote, as they 
were the natural and necessarv result of a total in- 
terruption of the business of the plaintiff: nor were 
they speculative as they were based on actual past 
profits shown for a long time preceeding the date of 
the attachment, to the amount of $1900.00 in the case 
of the roadhouse. and packing business then known 
to be-in hand for more than the balance of the 
4£3000.00. 

But the rigidity of the old rule as to profits pre- 
vented being not a proper measure of damages is 
gradually being broken down. The Courts now 
rather are inclined to believe that it is as well to put 
some of the burdens on the wrongdoer, and that where 
one person deliberately acts In violation of the law in 
attaching the goods of another and thus putting him 
out of business, the one whe commits the wrong will 
hot be pernutted to escape lability on the ground 


that, inasmneh as the other person is out of business 
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Pond 


and consequently is unable to state just what his 
profits would have been, therefore no damages what- 
ever may be recovered. It is coming to be good law, 


—as well as equitv,—in eases of this kind, not to per- 
unt the wrongdoer to escape all hability for his law- 
less acts because his victim, by reason of those very 
acts, is placed in a position where he cannot exactly 


show just how much he has been damaged. 


A ease absolutely and directly in point is: 
Koyd, Sheriff, et al. vs. Cook, 7 N. W. 524; 


an action against a sheriff on account of a wrongful 
attachment, wherein the appellee, Cook, was plain- 
tiff and Kyd, defendant. It appeared that the plain- 
tiff was conducting a furniture and undertaking 
business and the whole business was attached by the 
Sheriff under a writ against another. The business 
was closed for ten days, and all the goods in the 
amount of $6,000.00 were held for a period of three 
months. The Court expressly held that the loss of 
credit and the loss of profits was a fair measure of 
his damages, saying: 


‘Another argument is that loss of credit was 
not a proper element of Cook’s damages; that 
this element was too remote and speculative for 
consideration. This is simply saying that the 
wrongful destruction or injury of a merchant’s 
credit is one for which the law affords no re- 
dress. We cannot subseribe to this doctrine. A 
man’s financial standing or credit may not be 
‘property’ within the techincal meaning of that 
term, but it is something often more valuable; 
and, if it be wrongfully injured or destroyed by 
another, he may recover whatever pecuniary 
damages he can prove, by competent testimony, 
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under proper pleadings, he has sustained 
thereby. 


Meyer vs. Fagan, 34 Neb. 185; 5 mw. 

Lewis vs. Taylor (Vex. Civ. App) a Ss. W. ‘92 

H@igen vs. Hachemtester (N.Y. App.) 21 N 
Jo. 1046. 

Hater pus, Maio, 39 Neb. 201,57 N. WW. 3010. 


ce 
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Another contention under this heading is that 
the District Court erred in admitting in evi- 
denee the proofs offered by Cook to show the loss 
of profits sustained by him in consequence of the 
attachment and removal of his goods, and the 
locking up of his store. The store was absolute- 
lv closed from the 23rd of October for ten Gans. 
The attached goods. comprising nearly all his 
stock. were held by the Sheriff from the time 
they were attached for some three months. The 
Court permitted Cook to show the amount of 
sales and the profits made by him in this busi- 
ness during the corresponding period of the pre- 
vious vear (that Is, from October in one vear un- 
til January of the next), as a basis for estimat- 
ing his loss of profits; that by reason of the at- 
tachment of his goods, and the knowledge there- 
of that had been bruited abroad, he was unable 
to purchase goods on credit from persons with 
whom he had been previously dealing, in order 
to carry on the business. We think this test!- 
mony was all competent. It furnished a reason- 
ably safe basis for determining whether Cook 
had been deprived of profits by this attachment 
proceeding, and the amount of such profits. The 
measure of Cook’s damage was all the loss he lad 
sustained as the result of this wrongful attach- 
ment. If the goods, when returned, were worth 
less than when thev were seized, the amount of 
that depreciation was one element of damages. 
[If Cook’s reputation and credit as a merehant 
were injured by this wrongful attachment. this 
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injury was another clement of his damages. If, 
bv reason of the locking up of his store and the 
attachment of his goods, Cook’s business was in- 
terrupted, and he was thereby deprived of prof- 
its which he would have made had the business 
not been interrupted, this loss of profits was an- 
other clement of his damages; and, if the plain- 
tiffs in error cannot be made to respond to Cook 
for all the damages wihch he sustained as the 
result of this wroneful attachment, it is not be- 
cause of the fact that under the law Cook is not 
entitled to these damages, but because of the in- 
ability of the rule for their admeasurement. 


Schile vs. Brokhahus, 80 N. Y. 614. 

Goebel vs. Hough (Minn.) 2 N. W. 847. 

Shepard vs. Gaslight Co. 15 Wis. 318. 

Schars us. Barnd, 27 Neb. 94, 42 N. W. 906. 

Haverly vs. Hiliott, 389 Neb. 201, 57 N. W. 1010. 

Telegraph Co, vs. Wilhelm, 48 Neb. 910-67 N. 
W. 870. 


‘Counsel for plaintiffs in error criticize 
somewhat the doctrine of this Court making loss 
of profits in cases like the one at bar an element 
of damages. We think, however, the doctrine is 
a just and reasonable one, and one enforced bv 
the courts generally. We think that a loss of 
profits is ar -osult which may be reasonably, natu- 
rally and ordinarily expected to follow from the 
closing up of a merchant’s place of business, and 
the seizure of bis goods; and where an_ officer, 
holding a writ of attachment directed against A. 
and his property, closes up the place of business 
and seizes the goods in the possession of, and 
claimed to be owned by, b., when called upon to 
make good B.’s damages he ought not to com- 
plain because the ‘ourt includes in such damages 
the loss of profits sustained by B. because of the 
seizure of his goods and the interruption of his 
business.”’ 


Another well-eonsidered case is that of Welling- 
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gon ws. Spencer, (Olkl.) 132 Pac. 675, in which dath- 
ages were claimed and recovered on account of a 
wrongful attachment, the Court saving: 


“The next question presented is whether 
the closing of the hotel building and consequent 
destruction ok plan tiuits business was an cle- 
ment of damage to which he was entitled. The de- 
cisions upon this question are not uniform. A 
number of eases hold that no recovery can be 
had for loss of profits. However, not many late 
eases call be found supporting that proposition. 
A number of cases hold that no recoverey for loss 
of profits occasioned by the destruction of busi- 
ness ean be had unless the act which occasioned 
the loss was malicious.”’ 


Kaufman vs. Armstrong, T+ Tex. 65, 11S. W. 
1048. 
Buckhi Lumber Co. vs. Maryland Fidelity Co.. 
109 Wed. 393, 43 O. G. A. 456. 
Union Natl. Bank vs. Cross, 100 Wis, 174, Td 
N. W. 992. 
Braundorf vs. Fellner, 76 Wis. 1,45 N. W. 95. 
But a large number of well considered cases held 
that when the loss of profits is the approxinate result 
of the unlawful act, and the amount is capable of 
proof to a reasonable certainty, the earnings of a bus- 
iness may be taken into consideration when assessing 
damages for the wnlawful act. 
Simath vs, Kubanhs, T2 Ga. 280. 
Stewart us. Lanier House Co., 7) Ga, 582 
Chapman vs. Kirby, 49 Ul. 211. 
Lawrence vs. Hagerman, 56 U1. 68,8 Am. hep. 
O74. 
Dobbins vs. Diquid, 6 1. 46-4. 
Tarren Hate vs. Hiednal, 112 Dad. FAL, 15 N. 
Ii. 686. 


Moore vs. Sclathe, 3) Nid. kL. 
Laacson «&. Price, 45 Mad. 12s. 
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Brans vs. Murphy, 87 Md. 498, 40 Atl. 109. 
Goebel vs. Hough, 26 Minn. 252, 2 N. W. 163. 
See Sedgwick on Damages, 173 et seq. 


ae * * * * 


In Lembert «s. LHashells 30 Gal. 611, 22 Pac. 32n- 
the Court said: ‘It is objected that the respon- 
dent was allowed te recover damages for the 
profits whieh he would have made had he not 
been prevented by the injunction from carrying 
on his business. We think that this was proper. 
It must be true that where a party is wrongfullv 
prevented by injunction from carrying on a prot- 
itable and established business he can recover 
damages therefor. And if the profits which he 
would have made are not to be allowed, what 
damages is he to recover? Would it be adequate 
compensation to reimburse him merely for his 
expenditures, and for the losses which he might 
sustain from being prevented from f alfilline 
existing engagements, and the depreciation of 
his stock in trade. If this were true, there would 
bea verv convenient wav of getting rid of a busi- 
ness rival. A business might be destroyed by a 
preliminary injunction before the truth of the al- 
legations upon which it was obtained could be in- 
quired into. The best considered cases agree, 
that, where an established business is wrongfully 
injured or destroved, the owner of the business 
ean recover the damages sustained thereby, and 
that upon this question evidence of the profits 
which he was actually making is admissible.’ 


Terre Haute vs. Hudnut, 120 Ind. 550 et seq. 
(13 N. EF. 686.) 

Chapman ‘s. Kirby, 49 Ill. 219. 

Simmons us. Brown, 5 R. 1. 299, 73 Am. Dee. 
66. 

Gibson us. Fischer, 68 Lowa 30 (25 N. W. 914) 

Gocbel us. Hough, 26 Minn. 256 (2 N. W. 163) 

Shafer vs. Wilson, 44 Md. 268. 


In the case of Chapman vs. Kirby, 49 Tl. 211, 


ay 


the Court said: “As to the estimate of losses sus- 
‘tained bv the breaking up of his established husi- 
‘“ness, there would seem to be no well founded objec- 
“tion. We all know that in many, if not all, profes- 
‘sions and eallings, vears of effort, skill. and toil are 
“necessary to establish a profitable business, and that 
‘when established it 1s worth more than capital. Can 
“it be said that a party deprived of it has no remedy 
“and ean recover nothing for its loss, when produced 
‘by another? It has long been well recognized law 
‘that, when deprived of such business by slander. 
“compensation for its loss may be recovered in this 
“form of action. And why not for its loss bv this 
“more direct means? And of what does this loss con- 
‘sist, but the profits that would have been made had 
‘the act not been performed by appellants? And to 
‘measure such damages, the Jurv must have some ba- 
‘*sis for an estimated, and what more reasonable than 
‘‘to take the profits for a reasonable period next pre- 
‘‘e¢eding the time when the injury was inflicted, leav- 
“ing the other party to show that by depression in 
‘trade or other causes, they would have been less ? 
“Nor can we expect that in actions of this character. 
‘the precise extent of the damages can be shown by 
‘*demonstration. But by this means they can be as- 
‘“certained with a reasonable degree of certainty.” ° 

We thus see that only a reasonable certainty 1s 
required, and is not that absohite proof necessary to 
sustain many claims i law. 

The same doctrine was laid down in the case of 
Port Sowth c&& Wastern BF. Co. us. Woihaies, 124 Dave. 
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275. This was a suit for damages arising ont of 
breach of contract for the shipment of certain ma- 
ehinery, but the ease is applicable for the reason that 
the Court held that the loss of profits in that case was 
the proximate result of the non-fulfillment of the con- 
tract bv the defendant, and that on account of the no- 
tice the defendant had of the use to which the machin- 
erv was to be put, and the necessity of the contract 
heing performed on time, such loss must have heen 
contemplated in the contract, and thus eliminating 
the second and third of the reasons for denying the 
admission of the testimony of possible profits as a 
measure of damages as sct forth in Howard vs. Still- 
well & Bierce Mfg. Co., 139 U.S., 199, hereinbefore 
quoted on page 51 of this brief. In this case the ma- 
chinerv was a merry-go-round to be used at a certain 
pienie which lasted two davs. The defendant agreed 
to have the machinery on the ground in time for its 
erection and use during the whole period which the 
picnic lasted, naming specific dates. The outfit did 
not arrive until the expiration of the first dav of the 
pienie and could not be erected until between 9:00 and 
10:00 0’eloek the following dav and the last day of 
the pienie. The following quotation from the ease 
(page 278) shows the nature of the evidence pre- 
sented and considered sufficient for the court as a 
foundation for damages in the sum of $200.00. 
“The reeord further discloses that the num- 
ber of people present on the first day was, if anv 
difference, greater than on the second day. It 


showed, also, that the plaintiff, after getting his 
machinery ready for operation, at about ten 
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o'clock the second day, from about ten o'clock in 
the morning of the second day to the close of the 
evemng of the same day, took in $245.00. The 
plaintiff claimed that he lost $400.00 by reason 
of not having his machinery ready as he agreed 
upon. He testified that he would have taken in 
$400.00 more had he had his machinery ready for 
operation during the whole of the two days. This 
testimony, of course, Was a mere supposition, and 
not to be treated as a basis upon whieh to com- 
pute the amount of damages. But the fact that 
he took in $245.00 during a little more than two- 
thirds of the second dav, and the witness Jor- 
den, who operated the machine and who had 
been operating merry-go-rounds for seven vears, 
testifving that the net “profits of the time lost on 
the second dav would have been at least $40.00. 
reckoning from what had been taken in during 
the remaining portion of the day, and the fact 
that the crowd was larger, if any difference. on 
the first day than on the second, it appears to be 
reasonable that under ordinary cireumstances he 
would have taken in $200.00, the amount of the 
judgment, during the one and one-third davs lost 
to him. The reeord shows there were 2,500 to 
3,000 people present cach dav; that there was no 
other merry-go-round on the grounds; that a 
run lasted three to four minutes. This, it seems 
to us, would offer a reasonable basis upon which 
to estimate an approximate loss. It is net un- 
reasonable to suppose that the receipts would 
have been approximately the same on the first as 
on the last dav. Had he been able to run all of 
the second dav at the same rates which he did 
run, his receipts would have been from $325.00 
to $360.00. Hence we do not feel that it would be 
unreasonable for the jury to say from all the 
facts before them that defendant was damaged 
at least $200.00 for the one and one-third days 
logt. Laveuld appety more wunreasonable ane 
conjectural and more out of harmony with bust 

hess experience and common judgement to say 
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that he would net. And m view of all the cir- 
cumstances we think the verdict is not the re- 
sult of mere guesswork or conjecture, but that it 
is fair, reasonable and should be allowed to 
stand. The judgment is therefore affirmed.’’ 


The following eases also are in point on the 
question of the admission of evidence as to profits 
prevented as a measure of damages: 

Tootle 13S Ken, (3 Fag oe 
and 
West vs. Martin, 97 Pac. 1102. 

Tn considering this phase of the case, then. if 1s 
necessary to take into consideration all of the eireum- 
stances surrounding the case: The situation of the 
property, the length of time the roadhouse had been 
operated, the Chisana stampede, the great rush of 
business at the time of the vear at which the attach- 
ment was made and for several months thereafter, 
the fact that the plaintiff owned a saw-mill at which 
he had profitable use for the horses during winter, 
and even the permanent loss of business to the road- 
house on aceount of its being closed nine months and 
the transfer of the business usually done by it to an- 
other small town about one mile distant, as testified 
to by plaintiff, under cross-examination, to some ex- 


tent CR. 125). 


The fact that no profits were made out of the 
business previous to the vear 1913, should not be a eri- 
terion by which to measure the profits possible to he 
made in the vears 1913 and 1914. We suppose that if 
a mnerchant had operated a store and pack train at 
the mouth of the Klondyke River for ten vears pre- 
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vious to 1897 he probably would not have made ereat 
profits, but in case all his property was wronefully 
attached in the spring of 1898, with thousands of peo- 
ple pouring into the camp, and thousands of tons of 
freight to be taken in and horses worth almost their 
weight in gold, the fact that he had made no profits 
during the previous vears ought not to be a bar to his 
recovery of damages by showing profits prevented by 
such a wrongful attachment. The same reasoning 
will apply to this case. Blackburn was constructed 
almost 1n a wilderness, and outside of the trade and 
travel] superinduced by the construction of the rail- 
read there would have been no business. The record 
shows that it was completed in the spring of 1911. It 
was rented in the fall of 1912 for $200.00 per month. 
and was under eontinnous lease at that figure almost 
until the date of the attachment. So far as the freight- 
ing business is coneerned it too had to grow and was 
growing with the development of the country. 


We shall revert briefly to the assignments of er- 
ror CR. 440 ef seq.) the first of whieh is: 


‘The Gourt erred in admitting in evidence 
over the objection of defendants, Plaimtiff’s lex- 
hibit ‘*D’’, whieh purported to be a contract be- 
tween Thomas Carstens and J. A. Fagerberg on 
the one part and TH. M. FPaverberg on the part: 
it being coneeded by plaimtif and by his witness. 
J. A. Fagerbere, that said contract was signed 
mim pes! A. Faortberte and it. M. Fawerbery. 
the name of Thomas Carsteus being appended 
thereto by J. A. Fagerberg without his kKnowl- 
edge; the same purporting to bea contract fora 
partnership among said parties and ultimate in 
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corporation. ”’ 


That this was not error appears clearly from the 
instruction of the Court to the jury at the time Plain- 
tiff’s Exhibit ‘‘D” was admitted, as follows (R. 42): 


“BY THE COURT. At this time the jury 
will be instructed that the only purpose for 
which this exhibit ‘‘D’’ which has been intizo- 
duced and read to the jurv is admitted in evi- 
dence is to determine and relative to the ques- 
tion of ownership of this property as between J. 
A. Fagerberg and H. M. Fagerberg and so far as 
the name of Carstens appear in it, vou will not 
consider that at all unless it further be shown 
by the evidence in this case that there was au- 
thority given by Mr. Carstens to enter into this 
agreement or to sign his name to any such paper ; 
that so far as the recital in there that Carstens 
has entered into an agreement with J. A. Fager- 
berg is eonecerned, vou will disregard that until 
it is shown by some competent evidence here that 
Mr. Carstens authorized such an arrangement. 
The only effect of this paper just read to vou 1s, 
so far as it may aid vou tn determining whether 
J. A. Fagerberg or H. M. Fagerbere was the 
owner of this property.”’ 


The first paragraph of the second assignment of 
error relates to the admissibility of evidence as to 
what the defendants call speculative profits. This has 
already been covered. The second paragraph of the 
second assignment of error is predicated upon an un- 
truth, for as we have before pointed out at the time of 
the attachment of the property sought to be recover- 
ed in this action the plaintiff was im possession of it 
and claiming it as his own, and we care nothing about 
the previous attachments of J. A. Fagerberg’s prop- 
erty: 
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The third assignment of error is as follows: 
‘The Court erred in refusing to give part of 
instruction No.5 asked by defendants as follows: 

“You are instructed that possession of property 

is presumptive evidence of ownership, until the 

basis of ownership is otherwise explained, and 
long continuance in possession strengthens the 
presumption of ownership. In this case if vou 
find that the Blackburn roadhouse and equip- 
ment had been in possession of J. A. Fagerberg 
most of the time since it was constructed, and 
that H. M. Fagerberg never had charge of it for 

a considerable length of time vou are entitled to 

consider the facts regarding possession as mak- 

ine a prona facie case of ownership in J. A. Fa- 
aerbere.’’ 

The instruction asked for has no appleation to 
the undisputed facts of the case, and the giving of the 
instruction could not have been in any manner help- 
ful to the defendants. The plaintiff admits the own- 
ership of J. A. Fagerberg in all of the property until 
July, 1913, which certainly is ‘‘most. of the time” 
since the reoadhouse was constructed. besides it 1s 
contrary to the theory of partnership between the 
plaintiff and J. A. Fagerberg on which the case was 
tried. The asking for this instruction was a reversion 
by the defendants to their first amended answer 
wherein they stated that at the time of the attach- 
ment they knew of no alleged partnership between 
the plaintiff and J. A. Fagerberg. 

The fourth assigninent of error is based upon the 
Court’s denying the defendant's motion for a new 
trial, and the fifth, upon the Court’s entry of judy- 
ment in favor of the plaintiff and against the defen 


dents. These matters have been covered in the pre 
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ceeding argument. 
Now, as we have stated, the plaintiff in this ac- 


tion as well as the defendants submitted to the jury 
the question of the partnership under request for 
special findings thereon, and the jurv found that 
there was no partnership between the plaintiff and J. 
A. Fagerberg. And the plaintiff insists that under 
the undisputed testimony in the ease as to the man- 
ner of making the attachment, the defense of part- 
nership never lawfully could have gone to the jurv 
except for plaintiff’s consent thereto. The jury found 
that the plaintiff was entitled to damages in the sum 
of $4725.00, but the Court, deeming this amount too 
high, reduced the sum to $3,000.00, stating that “‘in 
“the opinion of the Court the sum of three thousand 
“dollars would be just and equitable as damages.” 


The Court and the jurv heard all the evidence, view- 
ed the witnesses on the stand, and were better able 
than this Court to judge the truthfulness of their 
testimony. And we shall not cite any authority to 
the Court to sustain the proposition that the findings 
of Courts and juries that trv cases and hear all the 
testimony are not lightly set aside, even though the 
Appellate Court might come to a different conelu- 
sion from the same testimony. And this case, we 
submit, is entirely a question of faet. Counsel for 
the defendants cannot point to an error of law dur- 
ing the trial which would for an instant commend it- 
self to the mind of this Court. The question of part- 
nership was passed upon by the jury and found in 
favor of the plaintiff. The question of damages was 
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passed upon by both the jury and the Court, and 
found in favor of plaintiff in the sum of $3000.00, 
The plaintiff has had no more than justice, and the 
judgment should stand. 


Respectfully submitted, 


T. CG WS and 


DONOHOE & DIMOND, 
Attorneys for Defendant in Error. 


